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PHASE I FUNDIN G
GRANT AGREEMENT BETWEEN
INDIANA ECONOMIC DEVELOPMENT CORPORATION
AND
CREATEABILITY CONCEPTS, INC.

This Grant Agreement (“Agreement™ is made and entered into by and between. the Indiana Economic
Development Corporation (the “IEDC™), for and on behalf of the Indiana Twenty-First Century Research
and Technology Fund (the “Fund™), and CREATEABILITY CONCEPTS, INC., a Colorado corporation
{(“Grantee”), and shall be dated as of the date of execution by the last signatory hereto (the. “Effective
Date™). Elevate Ventures, Inc. (“Elevate®) is the admilnistering entity of this Agreement for the benefit of
the IEDC. The parties hereto agree as follows:

1 Purpose of Agreement; Scope of Work,

The purpose of this Agreement is to enable the IEDC to make a grant (the “Grant™) from the Fund to
Grantee in the amount of THIRTY-SEVEN THOUSAND FOUR HUNDRED SIXTY-SIX AND 00/100
DOLLARS ($37.466.00) (the “Grant Amount™), subject to the terms and conditions of this Agreement
and Grantee’s compliance with its obligations described herein, Grantee will use its best efforts to
perforn, coordinate and supervise to completion the experiments, studies and commercialization plans
(the “Project”) as described in the research proposal contained inits grant application package submitted
to the U.S. Department of Education, National Institute o Disability; Indeperident Living, and
Rehabilitation Research, in ¢onilection with Grantee’s federal SBIR/STTR Phase | Grant No, 90B10014-
01-00, copies of which were provided to Elevate prior to the Effective Date (the “Proposal™); and the
conténts of which are incorporated herein by reference. The Grant shall be used exclusively in
accordance with the provisions of this Agreement and Indiana Code § 5-28-16 et. seq. (establishing the
Fund} and any rules adopted thereunder, for the implementation and furtherance of the Project and for no
other purpose, Modification of the Project deseription or the Proposal will only be allowed in accordance
with Section 11 of this Agreement or by a written ametidment to this Agreement executéd by both paities,

2. Termi,

The term of this Agreement (the “Term™) shall commence onthe Effective Date and shall remain in effect.
until the end of the calendar year following the twelve (12) nionth anniversary of the Effective Daté (the
“Expiration Date™). Grantee. may use the Grant funds only for allowable business costs and expenses
incurred for the Project.beginning on or after the Effective Date through the Expiration Date,

3. Reporting Requirements.

3.1 Grantee shall submit to Elevate copies of all materials that are required to be submitted
by Grahtee to a fedéral agency as part of Grantee’s federal SBIR/STTR Phase I grant within fifteen (15)
days following the dateé such matetials are requited to be filed with the federal dgency. With respect to
any materials submitted by Grantee to a federal agency as part of Grantee’s federal SBIR/STTR Phase [
grant prior to the Effective Date, Grantee shall subiiit to Elevate any such materials within fifteen (15)
days following the Effective Date.

3.2 During the Term and for the one (1) year period following the Expiration Date, Grantee.
shall deliver to Elevate reports summiarizing Grantee’s technology development, busingss development,
and other indicators of economic impact (such as job creation, leveraging results, etc.) on a form provided
by Elevatg, as may be ainended from time to time; provided that such disclosure need not include trade




secrets or confidential proprietary data relating to Grantee’s Intellectual Property (as hereinafter defined).
To the extent applicable, Grantee shall also provide Elevate with a copy of any pubiished patent
applications, issued patents and copies of afty publications and/or presentations issued. during the
applicable reporting period or, if preferred and approved by Elevate, summary of the foregoing:
Grantee shall submit these commercialization reports concurently with each set of financial statements
delivered pursuant to Section 3.3,

33 During the Term and for the one (1) year period following the Expiration Date, Grantee
shall deliver to Elevate as soon as available, but in any event not later than ninety (90) days after the end
of each calendar year, the unaudited balance. sheet, income statement and statement of cashflows of
Grantee for such calendar year, setting forth in esch case in comparative form the figures for the
comparable periods of the previous cajendar year.

34 With reasonable promptiness, Grantee shell submit fo Elevate such other data and
information relating to the business, operations, affairs, finsancial condition, assets, properties or prospects
of Grantee as Elevaté may from time to time. reasonably request, inclnding withowt limitation specific
detail regarding Grantee’s use of the Grant funds. '

3.5 Failure of Grantee or its Principal Investigator (as defined in Secfion 11.2 below) to
comply with the reporting requirements set out in. Sections 3.1, 3.2, 3.3 and/or 3.4 shall be grogrids for the
suspension and/or termination of this Agreement and the reimbursement of the Grant Amountas set forth
in Sections 23 and 7 hereof, respectively. '

3.6 To the extent permitted by applicable law, the IEDC and Elevate, and their respeciive
representatives, agree to hold in confidence any infdrimation. disclosed to them by Grantee under this
Agreement which is either identified in writing as confidential or not generally kinown by or available to
the public, ‘

4, Disbursement,

In accordance with the terms of this Agreement, the Grant Amount shall be disbursed promptly after the
full execution of this Agreément. As required by [ridiana Code § 4-13-2-14.8 and notwithstanding any
other law; rule or custom, 4 person or company which has a contract with the IEDC or the State of Indiana
of subimits invoices to the IRDC or the State of Indiana for payment shall authorize in writing the direct
deposit by electronic funds transfer of all payments by the State of Indiana to the person or company, The
written authorization must designate a financial mstitution and 4n accolint nunther to which all paymets
are to be credited.

5. Other Disbursement Items.

5.1 Grant payments may be held by Grantee in the short term in interest bearing accounts
uniti] needed to pay the expenses of the Project. Disbursements from the F und are intended solely for use
in paying business cost and expenses generated in connection with the implementation and furtherance of
the Project. Grantee shall not use Grant funds as investments to generate significant amounts of interest,
If any amount. pf the Grant Amount disbursed from. the Fimd to Grantee i not required for the
implementation o furtherance of the Project, Grantee shall notify Elevate and the TEDC in writing and
return such amount 1o the IEDC as promptly as pracficable.

5.2 After the completion of the Project, any unexpended funds drawn by Grantee must be
returned promptly to the IEDC. Furthermore, no Grant funds may be expended after the Expiration Date,
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and any drawn funds unexpended as of the Expiration Date must be returned promptly to the IEDC,
6, Grantee Responsibilities.

6.1 Grantee has full responsibitity for the conduct of the Preoject supported under this Grant
and for adherencé to the conditions set forth in this Agreement. Although Grantee is encouraged to seek
the advice and opinion of Elevate and/or the [EDC on spetial problems that may arise; such advice does
not diminish Grantee’s responsibility for making sound scientific and administrative judgments and
should not, and does not, imply that the responsibility for operating decisions ever transfers fo either
Elevate or the IEDC. It is further understood that Grantee shall make such operating detisions based
upon its own investigations, knowied'ge and expérience and not in reliance upon the advice or opinion of
Elevate or the IEDC. Grantee is responsible during the Term of this Agreement for notifying Elevate and
the JEDC of any significant probiers relating to the scientific, administrative or financial aspects of the
Project. ‘

6.2 By aceeptance of this Grant, Grantee agrees to comply with each of the requiremients set
forth in this Agreement and to the prudent management of all expenditures and actions affecting the
Grant. Documentation: for expenditures or actions affecting the Grant must reflect. appropriaté
organizational reviews or approvals in accordance with Grantee's internal governance requirements and
procedures, Which reviews and approvals should be made in advance of the action. Grantee’s internal
organizational reviews are intended to help assure that expenditures are dllowable, necessary and
réasonzble for the implementation and furtherance of the Project, and that the proposed action:

(i) is consistent with Grant terms and conditions as set forth hereit;
{i1) represents effective utilization of resources;

(ii)  does tiot constitute a significant Project change; and

(iv)  is consisterit with Grantee’s organizational policies and procedures,

7. Reimbursement.

Gxamtee shall reimburse the IEDC the full amount of the Grant upon the occurrence of any of the
following evenss:

M Grantee moves the Project (or any business resulting from the Project) outside
the State of Indiana during the Term of the Agreement or within two {2) years
following the Expiration Date;

(i)  Grantee makes & misstatement of a material fact on either the Proposal or any of
the reports fequired by Sectidn 3 of this Agreement;

(iii)  An event of default occurs under Grantee’s federal SBIR/STTR Phase 1 grant
agreement; or

(iv)  Grantee defaults under the terms and conditiens of” this Agreement and a nen-
mutual termination results under Section 23.

8. Equipment.

8.1 Title to Bouipment. Unless othetwise specified herein, title to equipment purchased or
fabricated with Grant funds shall be purchased for use in the Project, shall vest in Grantee upon
acquisition, and shall be free of all clafms, lfens, or encumbrances. of the IEDC. Grantee shall be
responsible for afl insurance and liability related to such equipment. Such equipment is subject to the
conditions. established in Section 8.2 below:




82 Conditions for Acquisition and Use of Equipment. Grantee will assure that each

puichase of equipment ist

65 necessary forthe Project;

(ii) made bbcause such cquipment s not otherwise ressonably available and
accessible on commercially reasonable torms without purchase; and

(i) acquired in the ordinary course of Grantee’s business.

9, ‘Publications.

_ 9.1 The IEDC will not restriet Grantee, the Principal Investigator or associated investigators
invotved in the Project fram presenting or publishing results of the Project, provided that all such
presentations and pubtications shall be made in a. commercially reasonable, prudent manner so as 1o
protect any Intellectual Property or other confidential or proprietary information of Grantee,

9.2 During the Term, Grantee will use its best efforts to acknowledge IEDC. suppott in any
publication (including World Wide Web pages) of any materlal based on or developed vinder the Project,
and durinig all news media interviews, including popular media such as radio, television and news
magazines.

9.3 During the Term, Grabtee will use jts best efforis to mssure that a copy of every
publication of which Grantee is aware and which s based on or developed under this Grant, clearly
labeled with the Proposal number and othet appropriate Identifying information,. is submitted to Elcvate
promptly after publication, :

10. Intellectnal Property and Commercialization,

10,1 The IEDC will not make any claim to, or take any interest in, any inventions,
improvements, information, data, know-how, findings, recommeiidations, proposals, trade secrefs,
patents, by whatever name described and by whatever form therein, secured, developed, written or
poduced (collectively “Intellectual Propérty”) by Grantee and collaborators. in connection with the
Project.

[0.2  Granies recognizés that the publication of results and the commercialization of
innovative technology developed with Grant funds received from the Fund are of fundamenta) importance
to the IEDC and the State of Indiana. Grantee agrees to difigently pursue the commercialization of any
patented technology and/or copyrightable works produced under this Agreement,

103 Grantee recognizes. that the Fund’s primary objectives are to support proposals for
economic development to {i} increase the success of Indiana institutions of higher education, Indiana
businesseés. and Indiana. nonprofit corporations and organizations in securing research funding and
investment capital, (i) transfer and develop research and technologies into ‘marketable produects, (iii)
assist with diversifying Indiana’s economy by focusing investment in targeted Industry clusters requiring
high skill, high wage workers, and (iv) encourage an environment of innovation and cooperation among
universities and businesses fo promote research and commiercialization activity, Grantee agrees that all
activities supported with Fund' dollars will further efforts. toward accomplishing ore of more of these
objectives.

104 Elevate and the IEDC are Interested in measuring the long-term outcomes of Grantee and
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the Project. To gather this information, Elevate and/or the IEDC may periodically request information
from Grantee after Grantee’s reporting requirements have terminated. The information regarding success
of Grantee and the Project will not be as detailed as required in the reporting requirements. Grantee shall
cooperate in tracking such outcomes and use commeteially reasonable best efforts in providing the
requested information.

105  Grantee expressly represerits and warrants to the [EDC that ‘it is statutorily eligible to
receive these monies and it expressly agrees to repay all manies paid fo it under this Agreement, should a
lega] determination of its ineligibility be made by any court of compéterit jurisdiction.

11, Prior Approval Requirements.

Grantee is required to notify Elevate whenever there are significant changes in thé Project or in its
direction as stipulgted ag follows: '

1.1 Change in the objectives or'scope of the Project. The IEDC intends to provids flexibility
to Grantee in the pursuit of its technology development/commercialization goals, However, a proposed
change in the phenomenoa or phénotena under study or the objectives of the Project stated in the
Proposal or agreed modifications thereto should be communicated in writing to Elevate by Grantee along
with any required federal agency approva for modification of the Project as part of Grantee’s federal
SBIR/STTR Phase 1 grant. Approval of such changes by the IEDC, if granted, will be memorialized by a
written atendment to this Agreement. ‘ ‘ .

112 Absences or Change of the Principal Investigator. The Project will be perforimed under
the direction of Stephen Sutter {the “Principal Investigator”). If the Principal Investigator placs to or
hecomes aware that he/she will; (1) devote substantially less effort to the work than anticipated in the
approved. Proposal {defined as a reduction of 25% or more in time); (2) sever hisfher connection with
Grantee; or (3) be absent for a continuous period of three (3) months or more, or otherwise relinquish
active direction of the Project, he/she shall, in writing, advise Elevate of such circumstance, In the event
of any of the above occurring, Grantee and Elevate will attemnpt to identify and secure a mutually
acceptable substitute. [n the eventa mutually acceptable substitute is not found, the Agreement may be
suspended or terminated in accordance with Section 23,

12. Confidentiality of State Information.

Grantee understands and agrees that data, materials and othet information disclosed to Grantee by the
IEDC, Elevate or any of their respective: representatives may contzin confidential and protected data,
therefore, Grantee promises and assures that data, material and ather information gathered, based upon or
disclosed to Grantee for the purpose of this Agreement and-which are marked as confidential will not be
disclosed to others or discussed with other parties without the prior written consent of thie TEDC or
Elevate, as applicable. '

13, Access to Records, Audit, and Site Visits,

13.1  Grantee and its permitted subgrantees or subcontractors, if any, shall maintain all books,
documents, papers, accouniing records, and other evidence pertaining to costs iicurred upder this
Agreement (“Records”) for inspection by Elevate and the IEDC or by any of their respective authorized
representatives, and reasonable requests for copies thereof shall be furnished to Elevate and the [EDC, if
requested. Grantee and: its permitted subgrantess or subcontractors, if any, shall make all Records
available at their respective offices atall redsonable times during the Term of this Agreenient and for one
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(1) year following Expiration Date or until a state or federal audit has been completed and .all audit.
exceptions gleared, whichever is later, .

13.2  If Flevate or the IEDC determines that fraud or ofher criminal misconduct has occuried
with the Grant funds disbursed to Grantee from the IEDC; the IEDC will congider Grantee in default of &
material provision of this Agreement and will terminste this Agreement in accordance with Section 23,
Grantee will be responsible for reimbursement to the IEDC of the full amount required tinder Section 7 at
the fime of the termination,

13.3  Elevate and the IEDC, and their respective authorized representatives; shall have the
right, at all reasonable times, to make site visits {o: (1) review Project accomplishments and to confer with
the Principal Investigator and permitted subgrantees or subcontractors, if any; (2) to audit Recerds and
management contro! systems; and (3) to provide such technical assistance s may be required, If any site
visit is made on thé premises of Grantee-or atiy subgrantee or subcontractor under the Grant, Grantee shali
provide and shall require its subgrantees and subcontractors fo provide all reasonable facilities and
assistance for the safety and convenience of Elevate and the Fuind or their Tespective representatives in the
performance of their duties, All site visits and evaluations shall be performed in such & manner that wiil

riot unduly delay work on the Project. Grantee will be given at Jeast one (1) week prior niotice before any

site visit,
14, Compliance with Laws.

14.1  Grantee agrees to comply with all applicable federal, state and local laws, rules,
reégulations and ordinances, and all provisions required thereby to be included herein are herchy
incorporated by reference. The eriactment of any state or federal statute or the promulgation of
regulations thereunder after execution of this Agreement shail be reviewed by the [EDC and Grantee, and
Elevate to the extent applicable, to determine whether the provisions of this Agreement require formal
modification.

142 Grantee and its dagents shall abide by all ethival requirements that apply to persons who
have a business relationship with the State of Indiana, as set forth in Indiana Code § 4-2-6 ef seq., the
regulations promulgated thereunder, and Executive Order 04-08, dated April 27; 2004. If Grantee is not
familiar with these ethical requirements, Grantee should refer any questions to the Indiana State Ethics
Commission, or visit the Indiana State Ethics Commission website &t hitp://www.in.goviethics/. If
Grantee and/or its agents violate any appliceble ethical standards, the IEDC may, in its sole discretion,
terminatd this Agreement immediately upon notice to Grantee, In addition, Grartee may be sibject 16
penalties under Indiana Code § 4-2-6-12.

143 Grantee certifies by entering into this Agreement that neither it nor any of its principa]s is
presently in arrears in payment of ts taxes, pennit fees or other statutery, regulatery or judicially required
payments. or other liabilities to the TEDC or the State of Indiana. Purther, Grantee agrees that any
payments'in arrears and currently due to the IEDC or the State of Indiana may be withleld from payments
due to Grantee. Additionally, payment of the Grant may be suspended by the IEDC until Grantee is
current in the foregoing payments to: the IEDC or the State of Indiana, whichever the case may be, and
lias submitted proof of such payments to the IEDC.

144 Grantee: warrants that it has no current or outstanding criminal, civil, or enforcement
actions initiated by the State of Indiafia pending; and agrees that it will immediately notify Elevate and the
IEDC of any suéh actiohs. ‘




14.5  If a valid dispute exists as to Grantee’s liability or guilt in any action initiated by the
IEDC or the State of Indiana or its agencies, and the IEDC decides, as a result, to delay, withhold, or deny
payments under the Grant, Granteg may request that it be allowed to continue to receive such payments
without delay. Grantee must submit, in writing, a request for review fo the Indiana Department of
Administration (IDOA) following the procedures for disputes outlined herein, A determination by [DOA
shall be bindihg on the parties.

. 74.6  Any payments that may be delayed, withheld, denled, or applied under this Section shall
not be subject to penalty o interest under Indiana Code § 5-17-5.

14.7  Grantee warrants that Grantee and its subgrantees and subcontractors, if any, shall obtain
and maintzin all required permits, licenses, and appravals, as well as comply with all health, safety, and
environmental statutes, rules, or regulations in the performance of the Project. Failure to do so isa
material breach of this Agreement and grounds for immediate suspension or termination of the Grant
under Section 23,

14.8  Grantee hereby affirms that it is propetly registered with, and owes no outstanding
reports to, the Indiana Secretary of Staie and that it is iin good standing with the Indiana Department of
Revenue. Grantee also affirms that (A) there are no outstanding enforcement actions against it by the
IEDC or agencies of the State of Indiana, and (B) there are no significant workforce issues pending
against Grantee. The below named signatory(ies) hereby warrant that they are authorized to make such
affirmations to the IEDC.

14.9  Grantee agrees that the State of Indiana may confirm, at any time, that no liabilities exist
to the IEDC or the State of Indiana, and, if such liabilities are discovered, that the IEDC or the State of
Indiana may bar Grantee frem contracting with the {EDC or the State of Indiana in the future, cancel
existing cortracts, withhold payments to setoff such obligations, and withhold further paymenis or
purchases until the entity i cuwrrent in its payments on its liabilities to the IEDC or the State of
Indiana and has submitted proof of such payment 10 the IEDC or the State of Indiana.

is. Compliance with Telephone Solicitations Act,
As required by Indiana Code § 5-22-3-T:
15.1  Grantee and any principals of Grantee certify that:

(i) Grantee, except for de minimis and nonsystematic violations, has not viglated the
tertis oft
(A)  Indiana Code § 24-4.7 [Telephone Solicitation of Consumers},
(B) Indiana Code § 24-5-12 [Telephons Selicitations], or
(&) Indiana Code § 24-5-14 [Regulation of Automatic Dialing
Machines]
in the previous thiee hundred sixty-five (365) days, even if Indiana Code § 24—
4.71s preempted by federal law; and '

(it) Grantee will not violate the terms of Indiana Code § 24-4.7 for the duration of
this Agreement, even if Indiana Code § 24-4.7 is preempted by federal law.

152 Grantee and any principals of Grantee certify that no affiliate or principal of Grantee or
any agent acting on behalf of Grantee or on behalf of an affiliate ot principal of Grantee:
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(1) except for de minimis ard nonsystematic violations, has violated the terms of

Indiana Code § 24-4.7 in the previous three hundred sixty-five (365) days, even
if Indiana Code § 24-4.7 is preempted by federal law; and

(i)  will violate the terms .of Indiana Code § 24-4.7 for the duration of the
Agreement, even if indiana Code § 24-4,7 is preempted by federal law.

16. Conflict of Interest.

16,1 As used in this Section, (a) “immediate family” means the spouse and the unemancipated
children of an individual; (b) “Interested Party™ means (i) the individual executing this Agreement; (i) an
individual who combined with his immediate family has an equity interest of one percent (1%) or more of
Grantee, if Grantee is not an individual; or (it} any member of the immediate family of an individual
specified under clause (i) or (it); and (¢) “Ccmm:ssmn" means the [hdiany State Ethics Commission,

16.2  The IEDC may cance! this Agreement without recourse to-Grantee if ¢ any Interested Party
is (i) an employce of the State of Indiana or the IEDC, (ii) & state- officer or special state appointe¢ of the
IEDC under Indiana Code § 4-2—6, or (iii} a public servant of the IEDC under Tndiana Code § 35-44-1.

16,3 The IEDC will not exercise its right of canceflation under Section 16.2 above if Grantee.
gives the IEDC an opinion by the Commission indicating that the existence. of this Agreement and the
-employment, election or appointment by the State of indiana or the IEDC of the Interested Party does not
violate any statute or code relating to the ethical conduct of employees, officers and. special state
appointees of the IEDC, The IEDC may take action, including cancellation of this Agréement, consistent
with an opiniot of the Comrhissicn obtained under this Section 16

16.4  Grantee has an affirmative obtigation under this Agreemient to disclose to the IEDC when
an Infefested Party is or becomes an employee, officer or special state appointee of the State of Indiana or
the IEDC. The obligation under this Section 16.4 extends only to those: facts that Grantes knaws er
reascnably could know,

17, Maintaining a Drug Free Wutkplaée.

17.1  Grantee hereby covenants and agrees to make a good faith effort to provide and maintain
a drug free workplace during the Term of this Agreemient, and that it will give written notice to Elevate
and the IEDC within fen (10) days after receiving actual notice that Grantee or an employee of Grantes in
the State of Indiana has been convicted of a criminal drug violation oceurring in Grantee’s workplace:

17.2 It is further expressly agreed that a false certification, a violation of the certification. or
the failure of Grantee to comply, in good faith, with the. terms of this Section shall constitute a material
breach of this Agreement, and shall entitle the IEDC to impose, or ofherwise miay result in, sanctiocns
including but not limited to the termination of this Agreement in accordance with Section 23, and/or
debarment, of grant opportunities with the Fund, the [EDC and the State of Indjana for up to three (3)
years,

17.3  In addition to the provisions of the above ‘paragraphs; if the total Grant amount set forth
in this Agreement is in excess of $25,000,00, Grantee hereby further agrees that this Agreement is
expressly subject to the terins, conditions and representations of the following certification:




This certification is required by Executive Order No. 90-5. April 12, 1590, issued by the
Governor of Indiana.  Pursuant fo its delegated authority, the Indiana Department of
Administration is requiring the inclusion of this certification in all contracts with and grants from
the State of Indiang in excess of $25,006.00. No grant of a contract shall be made, and no

. contract, purchase order or agreement, the total amount of which exceeds $25,000.00, shall be
valid, unless and until this certification has been fully executed by Grantee and made a part of the
contract or agreement as part of the agreement documents,

Grantee certifies and agrees that it will provide a drug-free workplace by:

A, Publishing and providing to alf of its employees a statement notifying its employees
that the unlawful manufacture, distribution, dispensing, possession or use of a
controlled substance is prohibited in Granfee’s workplace and specifying the actions
that will be taken against employees for violations of such prohibition; and

B. Establishing a drug-free awareness program to inform its employees of (1) the
dangers of drug abuse in the workplace; (2) Grantee’s policy of maintaining a drug-
free workplace; (3) any available drug counseling, rehabilitation, and employee
assistance programs; and (4) the penaltics that may: be imposed upon an employee for
drug abuse violations occurring in the workplace. B

C. Notifying all employees in the statement required by clause (A) above that as a
condition of continued employment the employge will (1} abide by the terms of the
statement, and (2) notify Grantee of any criminal drug statute conviction for a
violation occurtiilg in the workplace no later than five (5) days after such conviction,

D. Notifying the Fund, in writing, within ten (10) days after receiving notice from an
employee under clause (C)2) above, or otherwise receiving actual notice of such
conviction;

E. Within thirty (30) days after receiving notice. under clause (C)(2) above of a

conviction, imposing the following sanctions or remedial measures on any eriployee
who is convicted of drug abuse ‘violations occurring in the workplace: (1) take
appropriate personnel action against the employee, up to and inchidivig termination;
or (2) require such employee to satisfactorily participate in a drug abuse assistance ot
rehahilitation program approved for such putposes by a Federal, State or local health,
law enforcement, or other appropriate agency; and ' '

E. Making a good faith effort to maintain a drug-free. workplace through the
implementation of clauses (A) through (E) above.

18. Funding Cancellation. When the. Director of the State Budget Agency makes 4 written
determination that funds are not appropriated or othetwise available to support coutinuation of
performanee of this Agreement, this Ag_remﬂ&nt%shall' be canceled. A determination by the Director of
State Budget Agency that funds -are. rot appropriated or otherwise available to support continuation of
performance shall be final and conclusive.

19,

Pursuant to Indiana Code § 22-9-1—10 and in keeping with the purposes of the Civii Rights Act-of 1964,

Non-Discrimination.

9.



the Age Discrimination in Employment Act, and the Americaris with Disabilities Act, Grantee and lts
subgrantees and subcontractors, if any, shall not discriminate against ahy employee or applicant for
employmert to be employed in connection with the performance of this Agreement, with respect to
hiring, tenure, terms, conditions or privileges of emptoyment or. any mattet directly or mdzrecﬂy related to
employment, because of his or her race, color, religion, sex, age, disability, national origin orancestry or
status as a veteran. A breach of this covenant shall be regarded. as a material breach of this Agreement.
Acceptance of this Agreement also signifies compliance with the applicable federal and state laws and
regulations prehibiting the aferementioned discrimination in the provision of services.

20. Notices and Other Communications.

Whenever any notice, statement, or other communication shall be sent to Elevate, the JEDC and/ot
Graritee, it shall be sent to the following addresses unless otherwise specifically advised in writlng by
such party:

IEDC: Attn: Chief Investiment Officer
Elevate Ventures, Inc.
50 East 91% Street, Suite-213
[ivdianapolis, IN 46240

With a copy to: Attn: General Counsel
Indiana Twenty-First Cefitury Rescarch dnd Technology Fund
C/0 Indiana Economic Development Cotporation.
One North Capitol Avenue, Suite 700
Indianapolis, IN 46204

Grantee: Atin: President
CreateAbility Concepis, Inc,
7 Launch Way, Suite 820
Fishers, IN 46038

Notjces, statements or other conimunications shall be deémed delivered when received. As required by
Indiana Code § 4-13-2-14.8, paymients tc Grantee shall be made via elsctronic funds transfer in

accordance with the instructions filed by Grantee with the Indiana State Auditor’s Office; unless an

exception to such requirément is approved by the IEDC and the State of Indiana. Payments shall be
deemed delivered upon being transmitted pursuant to the written instructions of Grantee.

21. Order of Precedence,

Any inconsisteticy or ambiguity in this Agreement shall be resolved by giving precedence in the
following order: (1) this Agreement, (2) the IEDC guidelines and {3) the Fund guidelines,

22, Extension of Agreenient.
Giantee may request in writing that the Expiration. Date of this Agreement be extended; provided,
however, that the amount of Grant funds disbursed under this Agreement shall not exceed the Grant
Amount. Prior to the Expiration Date, the IEDC, through a duly authorized representative, may approve
. of deny such request in its scle and unreviewable diseretion. Documentation approving.an extension shall
be attached hersto as an addendum. If the Expiration Date is extended, the Expiration Date shall be
extended for all purposes. A denial of an extension request shall in no way affect the survival of certain

10




terms of this Agreement as provided for in Section 23.1,
23 Suspensions, Termination and Survival of Terms,

23.1.  Unless otherwise terminated or modified as expressly permitted hereunder, this
Agreement will remain in force during the Term stated in Section 2. Notwithstanding anything contained
herein to fhe contrary, provisions of this Agreement which by their nature contemplate rights and
obligations of the pames to be enjoyed or performed after the expiration or termination of this
Agreement, shall survive until their purposes are fulfill led,

232. 1In the event that Grantes defaults, fafls to perforni or breaches any provision of this
Agreement, the IEDC may suspend or terminate this Agreement upen providing thirty (30) days’ prior
written notice to Grantee, if Grantee fails to cure such breach or nonperformance (if curable) within such
period.

233  This Apreement may b¢ suspended of tefminated by the mutual written agreement of the-
IEDC and Grantee, if it is determined by both parties that the Project should be suspended or terminated.
If the IEDC and Grantee are unable to reach an agreeient on the status of the Project, the IEDC reserves
the right to suspend or terminate the Agreement. In the event of any suspension or termination of this
Agreeiient as provided in this Section 23.3, Grantee shall immediately notify the federal agency
referenced in Section 1 hiereof which awarded Grantee’s federal SBIR/STTR Phase I grant.

23.4.  No costs incurred during a suspension petiod or after the effective date of a termination
will be allowable, except those costs which, in the opinion of the IEDC, Grantee could not reasonably
aveid or eliminate, or which were otherwise authorized by-the suspension or termination notice, provided
suich costs would stherwise be allowable under the terms of the Grant.

23.5  Within thirly (30) days of fermination of this Agreement under this Section 23, Grantee
shall furnish a summary of progress under the Grant and an itemized accounting of costs incurred prior to
such termination date pursuant to 23.4 above. Final allowable costs under a. termination settlément shalf
be in accordarce with the terms of the Grant, including this Section 23, giving due consideration to the
progress of the Project under the Grant.

23.6  Fajlure to complete thé Project and expend the Grant funds and/er other State of Indiana,
IEDC, local -and/or private funds, if applicable, in accordance with this Agreemeit may be consideted a
material breach, and shail entitle the IEDC and the State of Indiana to impose sanctions against Grantee
including, but not limited to, suspension of ail Grant payments and/or suspension of Grantee’s
participation in State of Indiana or IEDC programs untit such time as all material breaches are cured to
the IEDC’s satisfaction. Sarctions may also include repayment of all State of Indiana or IEDC funds
expended, whether or not they are held or were expended for this Project.

24,  Assignment.

This Agreement binds Grantee’s successors and assignees to all terms and conditions of this Agreement,
Grantee shall not assign, subgrant or subcontract the whole or any part of the Project unless it was
specifically identified in the otiginal Proposal or has been approved in writing by the IEDC,

25, Hold Harmless.

Grantee shall indemnify, defend, and hold harmless the [EDC, the Fund, the State of [ndiana, Elevate and
11




their respective agents, officers, employees and representatives from. all claims and suits for loss or
damage to' property, including the loss of use thereof, and injuries to or death of persons, meluding
witholt: limitation any officers, agents, employees and representatives of Grantee or its subgrantees or
subcontractors, and from all judgments récovered therefor and for expenses in defending any such claims
or suits, including court costs, attorneys® fees, and for any other expenses caused by an act or omission of
Grantee andfor its subgrantees, subcontractors, agents, officers or employees in connection with the
performance of this Agreement.

26. Debarment and Suspension.

Grantee certifies, by entering into this. Agreement, that neither it nor ifs principals are presently debarred,
suspended; proposed for debarment, declared ineligible; or voluntarily excluded from entering into this
Agreement by any fedetal agency or department, the IEDC, or any agency or political subdivision of the
State of Indiana. The term “principal™ for purposes of this Agreement is defined as an officer, director,
owner, partner, key employee, or other person with primary management or supeivisory responsibilities,
or a person who has a critical influence on or substantive control over the operations of Grantee,

27.  Tenalties; Interest; Attorneys’ Fees.

The IEDC will in good faith perforny its required obligations hereunder and does not agree to pay any
penaltics, liquidated damages, interest or attorneys’ fees, except as authorized by Irdiana law, in patt, if
applicable, Irdiana Code § 5-17-5, Indiana Code § 34-54-8, and Indiana Code § 34-13-1.
Notwithstanding the provisions contained in Indiana Code § 5-17-5, the parties hereto stipulate and agree
that any liability resulting from any failure of the IEDC to make a disbursement from the Fund as
required hereunder shall be based solely ori the amount of funding originating from the IEDC or the State
of Indiana and shall not be based on funding from federal or other seurces.

28, Authority to Bind Grantee,
Notwithstanding anything in this Agre¢ment to the cohtraty, the signatory(ies) of Granfee represents that
he/she has been duly authorized to execute contracts on behalf of Grantee and has obtained all necessary
approvals from the home office of Grantee, if applicable, to make thig Agreement fully binding upon
Grantee when his/her signature is affixed hereto and is not subject to home office acceptance.

29.  Representations Concerning Application.

Grantes represents and warrants that the representations, statements and all other matters confained inthe

Proposdl materials and this Agfeement are tiu¢ and complete in all materjal respects. It shall be
considered a material breach of this Agreement if such representations, statements and other matters ‘were
not true and complete af the time such representations, statements and other matters were made.

30. Misceilaneous.

30.1  The headings in this Agreement are intended solely for convenience or refetence and will
be given no effect in the construction er interpretation of this Agreement,

30:2  This Agreement supersedes all prior oral and written proposals and comreunications, if
any, and sets forth the entire agreement of the parties with respect to-the subject matter hereof and may
not be altered or amended except in writing, signed by an authorized representative of each party heteto
(following requisite TEDC approval).
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30.3. The construction and enforcement of this Agreement shall be governed by the laws of the
State of [ndiania, without regard to principles of choice of law, and the venue for any court agtion shali be
the circuit or superior court of Marion County, Indiana or the United States District Court of the Southern
District of Indiana and Grantee hereby consents to the personal jurisdiction of said courts.

304, No waiver of any default; failure to perform, condition, provision or breach of this
Agreement will be deemed to imply or constitute a waiver of any other fike defauit, failure to perform,
conditicn, provision or breach of this Agreement.

30.5. If any paragraph, térm, condition or provision of this Agreement will be found, by 2 court
of competent jurisdiction, to be invalid or unenforceabie, or if arny paragraph, term, condition or provision
is found to violate or contravene the laws of the State of Indiana, then the paragraph, term, condition or
provision so found will be deemed severed from this Agreement; but all other paragraphs, terms,
conditions and provisions will remain in full force and effect.

30.6 . The parties to the Agreement, in the performance of this Agreement, will be acting in an
individual capacity and not as agents, employees, partners, joint venturers or associates of one another.
The employees. or agents of one party shall not be deemed or construed to be the employees or agents of
any other party for any purpeses whatsoever. No party will assume any liability for any injury (including
death) to any persons, or any damage to any propejty arising out of the acts or omissions of the agents,
employees or subagents of any other party,

30,7 Grantee shall be responsible for providing all nécessary unemployment and workers®
compensation insurance for Grantee’s employees.

30.8  Grantee is tequired to comply with the provisions of 45 CFR Part 46, as such may be
amended from time to time, as if this Grant was funded. with federal funds and is responsiblé for the
protection of the rights and welfare of any human subjects involved in the resedrch, development and
related activities supperted by this Grant, and for compliance with any other federal and/or state statutes
and regulations pertaining to the use of human subjects in research.

30.9  Grantee is required to comply, as applicable, with the Animal Welfare Act, as amended, 7
{.8.C. 2131-2156, and is respansible for assuring the humane care, handling, and treatment of vertebrate
animals held or used for any activities supported by this Grant, and for compliance with any other federal
and/or state statutes and regulations pertaining to the use of vertebrate animals in research,

31 Non-Collgsion and Acceptance.

The undersigned attést(s) under the penalties for perjury that he or she-is the contracting party, or that he
or she is the representative, agent, member or officer of the contracting party, that he or she has not, nor
has any other member, employee, representative, agent or officer of the firm, company, corporation or
partnership represented by him or her, directly or indirectly, to the best of his or her knowledge, entered
into or offered to enter into any combination, collusion or agreement to receive or pay, and that he or she
has not received or paid, any suin of money or other consideration for the execution of this Agreement
othet than that which appears upon the face of the Agreement.

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the dates entered

beiow.

CREATEABILITY CONCEFPTS, INC,

~PRINTED: Stephen Sutter

TITLE: President

DATE; 1}/ r‘o/ {8

PRINTED: Stejhen Sutter

TITLE: Principal Investigator

DATE: .?/ 70 f/ /ot

i

-B;ri,an E. Bailey, Director
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INDIANA ECONOMIC DEVELOPMENT
CORPORATION

Victor P. Smith, Secretary of Commerce
(Digital Signature Stamp Below)

i Dlgitally signed by Victor P, Smith

© DN: en=Victor P, Smith,

:o=5ecretary of Commerce,

— ou=IEDC,

..email=vsmith@iedc.in.gov, c=US
Date; 2016,02,11 15:45:33 -05'00'

APPROVED BY:

PURSUANT TO INDIANA CODE § 5-28-16-2
(o Limirmsy B
' 7
Indiana State Budget Agency

DATE: ?;/:7/!% ,

ACKNOWLEDGED BY:;

ELEVATE VENTURES, INC,

"lfjingG bise” (//
Chief thvestment Cfficer




